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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and is now before the Aggociate
Comm7591oner for Examinatlions on, appeal. The appeal will be
digmigsed.

The petiticner 1g a construction firm. It seeks to employ the
benaficiary permanently in the United States as a painter. As
reguired by statute, the petition ig accompanied by an individual
labor certification approved by the Department of Labor. The
director determined that the petitioner had not egtablished that
it had the financial ablility to pay the beneficiary the preffered
wage as of the priority date of the visa petition.

Cn appeal, counsgel submits briefs and additional evidence.

Section 203(b) (3){R) (i) of the Tmmigration and Nationality Act
{the Acty, 8 U.8.C. 1153 (b) {3)(n} (1), provides for the granting of
preference clagsification teo gqualified immigrants who are capable,
a2t  the time of petitioning for classification under this

paragraph, o©f performing skilled labor (reguiring at least two
vears Gtraining or experience), not of a temporary or geasonal
nature, for which gualified workers are not available in the
United States.

8§ CFR 204.5{¢) {2) sgtates in pertinent part:

Ability of _prospective employer' to pay wage. Any
petition filed by or for an emrployment-baged immigrant
which regulregs an offer of smployment must  be
accompanied by evidence that the prosmective United
States employer has the ability to pay the proffered

wage. The petitioner must demonstrate tLhig ability at
the time the pricority date 1s established and
continuing unti the beneficiary obtains lawful

permanent regidence. Evidence of thisg ability ghall be
either in the form of copies of annual reports, federal
tax returns, or audited Flﬂ&ﬂClal atatemants.

Eligibility in this matter hinges on the petitionerfs ability to
pay the wage offered as of the petition's priority date, which is
the date the regueat for labor certification was accepted for
procegsing by any office within tThe employment system o©f the

Department of Labor. Matter ¢f Wing's Tea House, 16 I & N Dec.
158 (Act. Reg. Comm, 1%77). Here, the petition's priority date is
August 17, 2000. The beneficiarv's salary asg stated on the labor

certification is $10.50 per hour or $21,840 per annum.

Coungel initially submitted ingufficient evidaence of The
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petitioner's business relaticnghip with another corporation,
Allglass Systems, Inc. (ARllglass), and of the petitioner’s ability
to pay the proffered wage for a total of six beneficiaries. The
director concluded that the evidence gubmitted did not establish
that the petiticner had the ability to pay the proffered wage as
of the pricority date of the petition. Cn June 19, 2001, the
lirector reguested additional evidence to esgtablish the business
relationghip of the petitioner and Allglass and that the
petitioner had the ability to pay the proffered wage or had
employed the beneficiary ag of August 17, 200C.

In regponse, counsel  gubnmitted & copy of Allglass’s 2000 Form
11208 U.Ss. ncome Tax Return for an § Corporation. Coungel
turther offered a letter of pledge of the assets of Allglass to
pay the shortfall in the wages of the potential immigrant(s) as
regquired. The petitlioner submitted no federal tax retuxrn or
audited financial document of its own.

The director determined that the evidence did not establish that
the petitioner had the abiliity te pay the proffered wage andgd
denied the petition accordingly.

On appeal, counsel offers briefs dated rebruary 19, October 22,
and October 31, 2002 and additional evidence. They include a copy
of the Form 1085 U.S. Return of Partnersghip Income for the vyear
2000 for the petitioner, East Coast Fabricators, Limited Liasbility
Compary (LLC). Counsel alsgo provided a copy ©f the 19%2 Form
11208 7.8, Income Tax Return for an 8 Corporation for Allglassz.
In addition, the petitioner provided three (3) Dun and Bradstreet
reports that pertain only te Allglass. The petitioner gent lists
of contracts and of payments from Aliglassg dated from January 2000
Lo September 2002,

Coungel states of the relatlonship of Allglass and the petitiocner
that:

Thouch shareholder perscnal assets cannot be consgidered
as evidence o©f the petitioner’s ability to pay, as
corporaticons are separate legal entitles, Allglass and
{the petitioner] are “affiliated” within the meaning of
gection 101{a) {(15) (L) of the Act where there is a high
degree of common ownership and management between the
two  companies, either directly or through a third

entity, Matter of Teggel,Inc., 17 I & N Dec. 631 (Act.
Asgoc., Comm. 1981). Ag the relationship between the
two companles stems from the fact that Mr., Rein

Clabbers is the sole shareholder for both companies,
"commeon  ownership and  common  management, vesting

effective control cver  both  companies in  their
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owner/manager.” (Matter of Tesgsel, supra), the assets
of Allglass Systemg, Inc. can be congidered in the
determination of the instant petition.

Coungel's argument 1g not persuagive, It is an elementary rule
that a corporaticn is a geparate and distinct legal entity from
ite ownerg or stockholders. Congeguently, any assets oif the
individual stockholders Including ownership o©f shares in other
enterpriges or corporations cannot be considered in determining
the petiticning cozrporation's ablility to pay the proffered wage.
See Matter of M, 8 I&N Dec. 24 (BIA 1958; AG 1858); Matter of
Aphrodite Investments Limited, 17 I1&N Dec. 530 (Comm. 1980); and
Matter of Tesgel, 17 I&N Dec. 631 (Act. Aggoc. Comm. 1980) .

Coungel argues agalinst the g¢general principle and guotes an
unpublighed decision:

... Az pointed out in a recent AAU decisgion .. “there is
nothing in the Act or the regulations which precludas
the petiticnar, a wholly-ownead subsidiary, from
establishing it ablility to pay through its parent.”
(Copy of case attached)...
Coungel cconcludes that Allglass 1s a perent company of the
petitioner asg a gubgidiary, or that they are “affiliated” through

Rein Clabbers as the sgole sharenolder for both. The unpublished
decigion referenced above carrieg no weight as a precsedent. Only
published decisions have such value. Seese 8 CFR 103.3(c).

Counsel contends,

In the instant c¢ase, Rein Clabbers was an owner,
officer and majority shareholder of two independent and
geparate corporaticns, [petitioner and Allglass]. As
an officer of [Alloglass], he had the legal authority to
pledge the assets of [Allglass) o [the petitioner], so
long as the pledge was not illegal, fraudulent or
tortious... {(emphasgis added).

Coungel and accountants ambiguously characterize Allglass and the
petiticoner as Dkrother-gigter entities, parent and wholly owned
subsidiary, and affiliated. From their connection, Allglass’s
pledge is sald to create an asset for the petitioner. Schedule L
of the petiticner’s 2000 federal Lax return, however, reflechts no
trangfer for salaries, either for thig beneficiary or for six (&)
progpective employess.

In the alternative, counsel relies on Matter of Sonegawa, 12 I & N
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Dec., 612 (1%867) and contends that:

.. What 1g directly relevant to the future of the
dompany, 1g the successful business track record of
scle shareholder, Rein Clabber([s]... The loss sustained
by Eagt Coast in its first vear of business for a
capital intensive busginess reguiring major machinery
and  eguipment is directly a regult of the largs
investment made into the company by Mr. Clabbers...

Matter of Sonegawa, gupra, relateg to petitions filed during
uncharacterigtically unprofitable or difficult years but only
within a framework of profitable or successful vears. The
petitioning entity in Sonegawa had been in business for over 11
vears . and routinely earned a grogs annual income of  about
$100,000. During the year in which the petition was filed in that
cage, the petitioner changed business locations and paid rent on
both the old and new locations for five months. There were large
moving cosgte and algo a period of time when the peltiiloner was
unable to do zregular business. The Regiocnal Commisgioner
determined that the petitioner’s prospects for a resumption of
succesaful busginess operations were well established. The
petitioner waz a fasghion designer whose work had been featursd in
Time and Look magazinesg. Her c¢lients included Misgs Universe,
movie actressesn, and soclety matrons. The petitioner’s clients
had been included in the lists of the best-dressed California
WOmen. The petitioner lectured on fashion design at design and
fashion shows throughout the United States and at colleges and
univergities in  California. The ERegional Commisgioner’s
determination in Sonegawa wag baged in part on the petitioner’s
sound business  reputabtion and outstanding  reputation as  a
couturiare.

No unusual circumstances have been shown to exisgt in this case to
parallel those 1in Sonegawa, nor has 1t been established that

fiscal vear 2000 was an uncharacterigtically unprofitable vear for
the petitioner.

On appeal, counsel also gpecifies gix items as start-up costs and
contends  that, properiy congidered, they demonsgtrate  the
petitioner’s ability to pay the proffered wage on the pricrity
date of the pestition. Although cocunsel states that the non-
recurring start-up expenses and non-cash expenses should not be
included in an assessment of the petitioner’s ability to pay the
proffered wage, thege expenditures were already expendsd, and
thoge funds were not readlly available to pay the wage of the
beneficiary as of the filing date of the petition. Funds spent
elsewhere may not be used as proof of ability to pay the proffered
wage .
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The Qétitionez‘ offerg lists of contracts and of payments from
Allglass dated from January 2000 to September 2002. They cary

little weight apart from the expenses associated with them. The
petitioner’s 2000 Form 106> showed a logg of -8335,123. Current
liabilities of $354,382 exceeded current assets cof $130,513, and,
therefore, net current assets were a deficit, (-8223,868). The

petitioner has submitted no pergsuasive documentation that it had
the ability to pay the proffered wage at the time of the filing of
the petition.

Accordingly, after a zreview of the federal tax returng, 1t is
concluded that the petiticner failed to establigh that it had
gufficient available funds to pay the salary offered as of the
priority date of the petition and continuing to present.

The burden of proof in these proceedings rests sclely with the
petifioner. Secticn 291 of the Act, 8 U.8.{. 1361. The
petitioner has not met that burden.

ORDER: The appeal isg dismigged.



